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Friday, 27th February 1998
J U D G M E N T
           LORD JUSTICE BELDAM: Mr Kasto, who renews his application for leave to move for Judicial Review, lives at 67 Lyncroft Gardens in West London, a house owned by his sister. He pays her £60 a week for the accommodation, which apparently includes the use of parts of the house other than a shared bathroom or common parts. The amount he pays is considerably less than he would have to pay for accommodation on his own on the open market and, had he obtained such accommodation, he would have been entitled to claim Housing Benefit from his local authority, the London Borough of Hounslow.
           He applied for benefit to the Borough Revenue Department on 10th October 1995. His application for benefit was refused because, under regulations made by the Secretary of State, he is a person who is to be treated as if he were not liable to make payments of £60 a week to his sister.
           Mr Kasto exercised his right to appeal but to no avail and, on 14th March 1997, after an oral hearing, the Borough Revenue Department maintained their refusal, so the applicant applied to move for Judicial Review of the decision of the Borough on 14th  March 1997. His application came before McCullough J on 30th October 1997 but McCullough J dismissed his application. He began by saying:
           "Mr Kasto finds himself in a most unfortunate personal situation..." and he described how he had been living with his sister, paying £60 a week. He referred to the very simple agreement which they had drawn up and which is in the bundle prepared by Mr Kasto for this renewed application. But, as McCullough J pointed out, the basis on which he was denied Housing Benefit was because of the terms of Regulation 7 of the Housing Benefit General Regulations 1987. By Regulation 7 a person, who would otherwise be entitled to Housing Benefit, is to be treated as if he was a person not liable to make payments in respect of the accommodation which he occupies. In particular, regulation 7(a) provides:
           "The following persons shall be treated as if they were not liable to make payments in respect of a dwelling‑
           (a) a person who resides with a person to whom he is liable to make payments in respect of the dwelling and either‑
           (i) that person is a close relative of his..."
           Obviously he and his sister are close  relatives and, therefore, provided the regulation is one which is lawful, Mr Kasto is not entitled to
Housing Benefit.
           There have been a number of cases before the court in which Regulation 7 has been considered and, suffice it to say that in every case, although not expressly, the court has by implication concluded that the regulation was one which it was within the powers of the Secretary of State to make.
           The regulations on their face made in 1987 purport to be made by powers conferred upon the Secretary of State, amongst other sections, by section 20(1)(c), by other provisions of section 20, by sections 22, 28, 29, 51 and 84 of the Social Security Act 1986, and section 166 of the Social Security Act 1975. The first point taken by Mr Kasto is that the regulations, having been made under those Acts, and those Acts having themselves been superseded by the Social Security Contribution and Benefits Act 1992, are no longer effective. However, the Act of 1992 was a consolidating Act intended to bring together in one Act provisions related to contributions and benefits for Social Security which appeared in different Acts and which it was thought reasonable to include in one Act.
           Section 130 of the Social Security Contributions and Benefits Act included the provisions  which relate to Housing Benefit and provisions for the making of regulations as to the persons who may be entitled to Housing Benefit. Although no new or fresh Regulations were made under the powers given to the Secretary of State by that Act, there was also passed in the same year the Social Security Consequential Provisions Act 1992 which provided, by section 2, for continuity of the law, including anything done under the previous Acts of Parliament. Consequently, the fact that the previous Acts were consolidated in the 1992 Act did not have the effect of abolishing the provisions of the regulations which had been made under them.
           Mr Kasto also says that the regulations in this case are discriminatory and that they are contrary to the provisions of the European Convention of Human Rights relating to the preservation of the rights of the family. Whilst I have great sympathy with Mr Kasto's submissions, the fact of the matter is that the Secretary of State had power to make the Regulations. The Regulations provide that persons who live with close relatives are to be regarded as persons who do not make payments in respect of housing, a provision which was undoubtedly intended to prevent excessive payments of Housing Benefit being claimed by relatives. That, of course, does not apply to Mr Kasto at all; it  is a case of a Regulation passed with the good intention of ensuring that the benefits under the Social Security legislation are concentrated on those who really need them being cast in such terms that those who, as in Mr Kasto's case, make economical and sensible provision are also caught by the terms of the regulation.
           In my view, the Secretary of State should look at this Regulation with a view to seeing whether it cannot be recast in terms which would allow someone, such as Mr Kasto, to obtain the benefits which, had he taken accommodation on the open market, he would have been entitled to and probably to a much greater extent than the amounts which he pays to his sister.
           As for his argument that the Regulation is contrary to the European Convention on Human Rights, whilst it does undoubtedly impose on the relationship of brother and sister in his case, it is not a Regulation, in my view, which infringes on the provisions of the Article in that convention dealing with the family.
           Consequently, though I share McCullough J's sympathy with Mr Kasto in his predicament, I can see no grounds on which this court would grant him leave to renew his application for Judicial Review and I would dismiss this application.
  
LORD JUSTICE MAY: I agree.
 
SIR BRIAN NEILL: I also agree.



APPLICATION DISMISSED
 
                                      

